UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

October 31, 1991

D. B. Redington

Director, Regulatory Management
Monsanto Company

800 N. Lindbergh Boulevard

. Louis, Missouri 63167

Dear Dennis

Y ou've asked us whether phosphoric rinse-acid from the duminum anodizing operation
described in your October 4, 1991 correspondence (attached) is a solid waste under federa law when
used in the manufacture of fertilizer. Under our interpretation of the regulations (40 C.F.R.
261.2(c)(2)), it does not appear that the rinse-acid would be a solid waste when used in fertilizer
production. In evauating thisissue, the Agency would adhere to its earlier statements on this matter
(dso attached). Thisisanarrow determination, however, limited to this particular materid and facts,
and should not be viewed as precedentia. In addition, asyou are aware, Sate laws and regulationsin
this areamay be gricter than the federd rules and should be consulted as well.

Sincerdy,

Steven Silverman

Attorney

Solid Waste & Emergency
Response Divison (LE-132S)
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M onsanto

Monsanto Company
800 N. Lindbergh Boulevard
St. Louis, Missouri 63167
Phone: (314) 694-1000

October 4, 1991

Mr. Steve Slverman
U. S. Environmental Protection Agency
Fax at (202) 260-7102

Dear Steve:

Based on the atached tranamitta, you have concluded verbdly that phosphoric rinse-acid from the
auminum anodizing operation as | described it did not congtitute a solid waste, and so was not subject
to Subtitle C regulation if sold or used for the manufacture of fertilizer. | judge that thisis so because
rinse acid does not meet the definition of a"spent materid™:

“A *spent materid’ isamateria that has been used and as aresult of contamination can no
longer serve the purpose for which it was produced without processing.” (40 CFR 61.1(c))
(Emphasis added.)

Y ou have agreed to confirm your determination in aletter. | am providing this materid to you, as
requested, to that end.

Thank you for your help.

Respectfully yours,

D. B. Redington
Director, Regulatory Management
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M onsanto

Monsanto Company
800 N. Lindbergh Boulevard
St. Louis, Missouri 63167
Phone: (314) 694-1000

August 28, 1991

Mr. Steve Silverman
U. S Environmenta Protection Agency
Fax at (202) 260-7702

Dear Steve:

The documents that follow are the three 1986 letters which you and | have discussed relative to the
phosphoric acid-for-fertilizer issue. Thisissueisan opportunity for usto do a bit of pollution prevention
if we can find away to do it under the rules.

The use of acid in the duminum anodizing businessis fairly well described in the May 19, 1986 |etter
from Mr. Daniel McCaskill to you. As| further understand the activity:

We sl arefined grade of technical phosphoric acid, of about 80% H3P04 content, to
the duminum anodizer.

The anodizer makes rinsawater that is, in effect, amore dilute acid of about 45-50%
H3P04 content. While the acid is more dilute, it is apparently more "pure’, in the sense
that it contains lower rdative levels of contaminants than does even the virgin acid
origindly charged.

Thereisamarket for the 45-50% rinse-acid for the manufacture of fertilizer. Inthis
sarvice, it isused as adirect subdtitute for "green acid”, an acid of about 75% H3P04
content that is lower in qudity (i.e., higher in contaminants) than the rinse-acid (or, of
course, the origind technica acid that we sdll).

Pending resolution of the issues surrounding interpretation of40 CFR 261.2(e) and 40 CFR 266.20, the

anodizer is apparently neutralizing the rinse-acid and sewering it, because of the possible interpretation
that it would have to be stored and shipped as hazardous waste if it iSto be used as raw materid for
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Again, | beieve we have the opportunity here for some true Pollution Prevention progressif thereisa
way to move outside of the world of solid or hazardous wastes. Y our interpretation and opinion on this
will be most gppreciated. Please cdl at your earliest convenience.

Respectfully yours,

D. B. Redington
Director, Regulatory Management
Phone: (314) 694-6503
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

JUNE 4, 1986

Danid McCaskill

Vice President

Didribution Sysems & Environmentd Affairs
Van Watels & Rogers Divison

2600 Campus Drive

Box 5932

San Mateo, CA 94402

Dear Mr. McCaskill:

Y ou have inquired as to the regulatory status under the RCRA subtitle C regulations of
phosphoric acid derived from auminum anodizing operations which is used subsequently as an
ingredient in fertilizer manufacture. Y ou have indicated that phosphoric acid is typicaly used in fertilizer
production, that the phosphoric acid, returned from anodizing is as pure or purer than virgin phosphoric
acid, and that the acid returned from anodizing does not contain toxic congtituents not ordinarily present
in virgin phosphoric acid or present in concentrations ordinarily found in virgin phosphoric acid. You
dso indicate that the acid is not reclaimed before being used in the fertilizer process. Y our question is
whether the anodizing phosphoric acid fals under the use condtituting disposal provisons of 40 C.F.R.
Part 266 Subpart C.

Wethink thisis adifficult question. The generd principle in the Agency's regulationsis that
hazardous secondary materias ultimately gpplied to the land are hazardous wadtes, as are the
waste-derived products in which they are contained. See 40 C.F.R. §261.2(c)(l). We do not think
that principle gpplies here under the circumstances outlined above. Inessence, we do not think
anodizing phosphoric acid that is purer in acid content, and no more contaminated than virgin
phosphoric acid can be viewed as a secondary material. Thus, such acid would not be consdered a
solid or hazardous waste under RCRA when used in the same manner as virgin phosphoric acid.

Sncerdy,
Steven E. Slverman
Attorney

Solid Waste & Emergency
Response Divison (LE-132S)
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

OCTOBER 20, 1986

Mr. A L. Horner
Environmenta Specidist
Albright & Wilson, Inc.

P.O. Box 26229

Richmond, VA 23260-6229

Dear Mr. Horner:

| am writing in response to your request for awritten determination as to the regulatory status of
36% phosphoric acid that is generated as part of the chemica polishing of duminum. /1
In your letter, you Sate that this materid is an effective subgtitute for 75% technica grade phosphoric
acid and avariety of other potential nutrient materias used in wastewater trestment plants. 1n addition,
you aso state that it can be a substitute for 54% P, Os wet acid used in specidty fertilizer producers.

Asyou know, 40 CFR 261.2(e) specifies which materids are not solid wastes when they are
recycled. Among other things, materids that are used or reused as effective subgtitutes for commercia
products, or materids that are used or reused as ingredients in an industrial process are not solid wastes
provided. (1) that these materids are not used in amanner congtituting disposal (or used to produce
products that are applied to the land), (2) they are not burned for energy recovery (or used to produce
afud or contained in fuels), or (3) they are not accumulated speculatively. Thus, 36% Phosphoric acid
used as wastewater conditioners are not solid waste. (See 50 FR 628, FN 15, January 4, 1985.)

Thisisadso the case (as provided below) for 36% phosphoric acid used to produce fertilizers
however, we think thisisamore difficult cal. In particular, the generd principlein the Agency’s
regulationsis that hazardous secondary materids ultimately gpplied to the land are hazardous wastes, as
are the waste-derived productsin which they are contained (See 40 CFR 8261.2(c)(1).) However, if
the anodizing phosphoric acid is purer in acid content, and no more contaminated than virgin phosphoric
acid (asit has been described to us), we do not believe 36% phosphoric acid generated as part of the
chemica polishing of duminum that is used to produce fertilizers can be viewed as a secondary meaterid.
Thus, such acid would not be considered a solid or hazardous waste under RCRA when used in the
same manner as virgin phosphoric acid.

It should be noted that thereisa provison in 40 CFR 8261.2(f) associated with this exclusion
more specificaly, you must be able to demondrate that the 36% phosphoric acid is being used as cited
above, and not merely capable of such use or that it has been used for such purposesin the past. |
suggest that you keep documentation to support your claim that the 36% phosphoric acid is being used
in amanner that is within the scope of this exclusion.
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Please fed freeto cdl meif you have any further questions, my telephone number is (202) 475
0551.

Sincerdy,

Matthew A. Straus
Chief
Waste Characterization Branch

1/ Asdescribed in your letter, the process which generates the 36% Phosphoric acid involvesthe
submerging of duminum parts in phogphoric acid to increase the brightness of duminum. After the
phosphoric acid bath, the parts are rinsed with water; a specifically designed rinse operdtion is utilized to
produce 36% Phosphoric acid.
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Van Waters & Rogers
divison of Univar

May 19, 1986

Mr. Steven E. Silverman
Environmentd Protection Agency
Office of Generd Counsd

Room 503, West Tower

Mail Drop LE-132S

401 M. Street, SW.
Washington, D.C. 20460

Re Aluminum Anodizing Rinse Weater

Two weeks ago | sought from you, in the interest of our company and customer's, an opinion asto
whether duminum anodizing phosphoric acid rinse water condtitutes a hazardous waste. This past
Friday we discussed the request via phone and you mentioned that an ora opinion had been previoudy
rendered which established that said material was not determined to be a hazardous waste by EPA.

The EPA’s ord opinion is respected, vaued and sgnificant to our business.

So that we might extend the EPA decision in this matter to our offices and to interested customers, we
would gppreciate awritten confirmation of the oral opinion.

Pursuant to your advice | will briefly outline the commercia sequence of the noted rinse water.

We s virgin phosphoric acid to anodizers who use the materid in abright dip process to create a shiny
finish on duminum parts. Theresfter, the parts are dipped in atank of rinse water. The rinse water
progressively increases in phos acid content and must be periodicaly exchanged for fresh water.

The phos acid rinse water has direct commercid vaue. We purchase the rinse water (in the form of a
credit) from the anodizer. The rinse water is not recycled, treated, or in any way dtered from the time it
is created in the rinse tank until sold as afertilizer component.

The purity of the rinse water very closely approximates virgin phos acid.
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The fertilizer manufacturers using the rinse water typicaly make up a mixture of gpproximately 2/3
virgin and 1/3 rinse water. The rinse water isless codly than the virgin materid.

Asrequested, Mr. Silverman, we would appreciate your forma reply in this matter. Thanks for your
help.

Sincerely yours,

Daniel McCaskill
Vice President
Didribution Sysems & Environmentd Affars
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